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the Internal Revenue Service. A separate Certificate of Mailing

has been filed with the court.

DATED at Anchorage, Alaska, January ~, 1989.

-2-
TOTEM BROADCASTING

BANKRUPTCY
PAGES1



·fllED
JAN 2

C
U.8. BA

6y.--~s:::::-t"-
DAVID A. HUBBERT
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 683
Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 724-6494

IN THE UNITED STATES BANKRUPTCY COURT FOR THE

MICHEAL R. SPAAN
United States Attorney
Room C-252, Federal Building and

United States Courthouse
701 C Street, Mail Box 9
Anchorage, Alaska 99513

DISTRICT OF ALASKA

BENNIE LEONARD, Trustee,

TOTEM BROADCASTING CORP.,

RONALD K. BRADLEY, INTERNAL
REVENUE SERVICE, and MIKAEL
PARKER,

Defendants.

Plaintiff,

Debtor.

v.

In re: )
)
) BANKR. NO. 3-85-00199
)
)

---------------)
)
)
)
)
)
) ADV. NO. 3-85-00199-003
)
)
)
)
) UNITED STATES'
) MOTION TO DISMISS

----------------)

The United States of America, for the named agency the

Internal Revenue Service, by and through the undersigned counsel,

moves to dismiss the Internal Revenue Service from this action

pursuant to Rule 7012 of the Federal Bankruptcy Rules. The basis

of the motion is that the United states was not properly served

and that the Internal Revenue Service is not a party subject to
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suit. The United States, therefore, respectfully requests that

the Internal Revenue Service be dismissed.

A memorandum of points and authorities is attached.

Dated this ~day of January 1989.

MICHAEL R. SPAAN
United States Attorney

Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 683
Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 724-6494
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CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that service of the foregoing UNITED

STATES' MOTION TO DISMISS has this /] f-/l day of January 1989 been

made on opposing counsel by mailing a copy thereof addressed to;

William D. Artus, Esquire
629 L. Street, Suite 101
Anchorage, AK 99501
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MICHEAL R. SPAAN
United States Attorney
Room C-252, Federal Building and

United States Courthouse
701 C Street, Mail Box 9
Anchorage, ·Alaska 99513

DAVID A. HUBBERT
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 683
Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 724-6494

IN THE UNITED STATES BANKRUPTCY COURT FOR THE

DISTRICT OF ALASKA

BENNIE LEONARD, Trustee,

TOTEM BROADCASTING CORP.,

RONALD K. BRADLEY, INTERNAL
REVENUE SERVICE, and MIKAEL
PARKER,

Defendants.

Plaintiff,

Debtor.

v.

In re: )
)
) BANKR. NO. 3-85-00199
)
)

----------------)
)
)
)
)
)
) ADV. NO. 3-85-00199-003
)
)
) UNITED STATES'
) MEMORANDUM OF POINTS
) AND AUTHORITIES IN
) SUPPORT OF MOTION

_________________ ) TO DISMISS

The United States of America, for the named agency the

Internal Revenue Service, by and through the undersigned counsel,

submits this memorandum of points and authorities in support of

the motion to dismiss the Internal Revenue Service from this

action pursuant to Rule 7012 of the Federal Bankruptcy Rules. The

basis of the motion is that the Internal Revenue Service is not a

party sUbject_to suit and that the United States was not properly
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The United States, therefore, respectfully requests that the

Internal Revenue Service be dismissed.

STATEMENT

This is an adversary proceeding commenced by the trustee to

determine the validity and priority of claims to a fund owed by

the debtor to Mikael Parker. The trustee named the Internal

Revenue Service as a party because the trustee was served with a

Notice of Levy by the Internal Revenue Service. See Complaint, at

~ 2. The Internal Revenue Service was served, by regular mail,

with a copy of the summons and complaint mailed to "Internal

Revenue Service, P.O. Box 12649, Seattle, Washington 98111, Attn:

Bill Waight, Mail Stop 216." See Certification of Service signed

by Lynda M. McCord, dated August 31, 1988. There is no evidence

that the United States Attorney for the District of Alaska or the

Attorney General of the United States were served in any manner.

ARGUMENT

The Internal Revenue Service must be dismissed from this

action for two reasons. First, the Internal Revenue Service is not

an entity that may be sued. Second, the United States, the proper

party, or the Internal Revenue Service have not been properly

served. Each argument is set forth below.

The Internal Revenue Service must be dismissed because it is

not an agency subject to suit. Blackmar v. Guerre, 342 u.S. 512,

514 (1952); Blair v. U.S. Treasury Department, 596 F. Supp. 273,

279 (N.D. Ind. 1984); Provenza v. Rinaudo, 586 F. Supp. 1113, 1117

(D. Ma. 1984); Washburn v. Shapiro, 409 F. Supp. 3, 8 (S.D. Fla.
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1974) (liThe Department of the Treasury and the Internal Revenue

Service are not entities subject to suit and they should be

dismissed."); Baumohl v. Columbia Jewelry Company, 127 F. Supp.

865, 867 (D. Ma. 1955); United States v. Simms, 33 B.R. 792, 793

(N.D. Ga. 1983), on remand, 40 B.R. 186 (Bankr. N.D. Ga. 1984).

Simms is factually very similar to the instant situation. In

Simms, an objection to a proof of claim naming the Internal

Revenue Service was served upon the individual working for the

Internal Revenue Service who. filed a proof of claim on behalf of

the United States for unpaid taxes. The United States Attorney

and the Attorney General were not served with the objection. The

Bankruptcy Court entered an Order disallowing the United States'

claim and the United States appealed. In vacating the Bankruptcy

Court's Order, the District Court states, "It is well settled that

the Internal Revenue Service cannot sue and may not be sued, but

that the proper party in such instance is the United States of

America. Thus while the debtor/defendant did serve its objections

and the notice of preliminary hearing, it served these documents

upon the wrong party." Simms 33 B.R. at 793.

Thus, in this case, the Internal Revenue Service is not a

property party to this action and must be dismissed.

Even if the Court were to now substitute the United States as

the proper party, service of process upon the United States has

been improper and it must be dismissed. Rule 7004 of the Federal

Bankruptcy Rules provides for the proper manner of service of

process. Rules 7004(b)(4) and (5) require service upon the agency

named in the action, the United states
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Attorney in the District in which the action is filed, and the

Attorney General of the United States. If the summons and

complaint are not served in this manner, service of process is

insufficient and the complaint should be dismissed. United states

v. Rowe, No. C86-1848A, (N.D. Ga. December II, 1986)(failure to

serve Attorney General warranted dismissal of contested matter);

In re Morrell, 87-1 U.S.T.e. 87,147 (N.D. Cal. 1986). (Copies of

these opinions are attached for the Court's convenience.) In this

case, it appears that only the Internal Revenue Service in

Seattle, Washington was served. There was no service on the

Internal Revenue Service in Anchorage, Alaska, the United States

Attorney, or the Attorney General. Thus, service of process was

insufficient and the United States and the Internal Revenue

Service must be dismissed.

Because the Internal Revenue Service is the only party named

and served in this instance, the United States respectfully

requests that the Internal Revenue Service be dismissed from this

action.

Dated this~ day of January 1989.

MICHAEL R. SPAAN
United States Attorney

~E?jIU:--
Trial Attorney, Tax Division
U.S. Department of Justice
P.o. Box 683
Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 724-6494
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FILED IN CLERK'S OffICE
.U.S.D.C.• Atiant~

,DEC 11 l~tlo
.... ,

IN THE UNITED STATES DISTRICT COUR'rUTHER O. THOMAS,,Clerk
FOR ~HE'NORTHERN DISTRICT OF GEORGIASy: ~,

ATLANTA DIVISION D'e'Pl& Cieri<

UNITED STATES OF AMERICA,

Appellant,

vs.

SAMUEL J. ROWE,

Appellee.

--
··········:
:
:
··

0 R 0 E R

C86-l848A

This action is before the court on appeal from an order of

the bankruptcy court. . Appellan't Uni ted S tat.es of Ameri ca

contends that the bankruptcy court lacked jurisdiction over

appellant and that the bankruptcy court's order is in violation

of the Anti-Injunction Act, 26 U.S.C. S 1421. Appellee Samuel J •
. , i

Rowe responds that appellant waived its jurisdictional objection

by appearing at a pretrial conference and by preparing the order

from which it appeals. Further, Roe responds that the bankruptcy"

court has the authority to issue an order enjoining collection of

a tax penalty pursuant to the Internal Revenue Service's Own

policy. Finally, appellee contends that the notice of appeal in

this action was untimely.

The court finds that the notice of appeal was timely filed

pursuant to Bankruptcy Rules 8002 and 9006. Rule 8002 requires a

notice of-appeal to be filed within ten days of the date of entry
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of the order appealed from. Rule 9006 states that in computing

(

any time period prescribed by the rules, "Ct}he last day of the

period ••• shall be included, unless it is a Saturday, Sunday, or a

legal holiday, in·which event the period runs until the end of

the next day which is not a Saturday, a Sunday, or a legal

holiday.- The order appealed from was entered on July 10, 1986.

July 20, 1986, fell on a Sunday, so appellant1s July 21, 1986,

filing of a notice of appeal was timely.

The court does not decide appellant1s second argument--that

the bankruptcy court lacked the authority to issue an order

enjoining collection of a tax penalty assessed pursuant to 26

U.S.c. S 6672. This is because the court finds that the bank-

ruptcy court lacked jurisdiction over appellant. Jurisdiction

was lacking because appellee failed to serve appellant properly

under Bankruptcy Rule 7004(b){4):

[S] ervice may be made. w~thin the United
States by first class mail postage prepaid as
follows:

(4) Upon the United States, by mailing a
copy of the [objection] to the United States
attorney for the district in which .theaction
is brought and also the Attorney General of
the United States at Washington, District of
Columbia, ••••

II

'I
II

II

(

II1,1

Because an objection to a proof of claim is a contested

matter within the meaning of Bankruptcy Rule 9014, ~ 3 Collier

on Bankruptcy 1 502.01 (15th ed. 1984), appellee was reqUired to

serve his objection on the Attorney General, as provided in

Bankruptcy Rule 7004. See Bankruptcy Rule 9014. The requirement

TOTEM BROADCASTING
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of proper service on the United States is part of the waiver of

sovereign i~munity and, therefore, necessary in order to obtain

jur~sdi~tion over ~he.United States. See Honda v. Clark, 386

u.s. ~_8.4, Sal, 8! ,S.Ct •. 1188, 1197 (1967).1 Appellee's argument

that appellant waived its objections to proper service by

preparing i proposed_o~der pursuant to the bankruptcy court's

direction also must be rejected. Appellant's letter to the

vacate the bankruptcy court's order.

bankruptcy court lacked jurisdiction to issue its order because

rOTEM BROADCASTING
. BANKRUPTCY
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bankruptcy court containing the proposed order clearly noted

appellant's objection to that order, inclUding the objection of

improper service. See Exhibit A, Reply Brief of Appellant United

States of America. Finally, appellee's argument that appellant

waived its jurisdictional objection. by its counsel's presence at

a pretrial conference also must be rejected. A party may file a

general appearance, and object to personal jurisdiction at any

time before an answer is filed or may make such objection along

with its answer. See Williams v. C~non, Inc., 432 F. Supp. 376,

382 (C.D. Cal. 1977); Fed. R. Civ. P. l2(b). Thus, the court Will,:

't
It

I,

As noted earlier, the court does not decide whether the I
I
I

of the Anti-Injunction Act, 26 u.ste. S 7421. Nonetheless, the

court notes that appellant's argument may be meritorious. The

I Even if improper service on the United States did not defeat
jurisdiction, the United States still was entitled to object to
the bankruptcy judge's order because of insufficiency of service
of process. See United States v. Simms, 33 Bankr. 792 (N.D. Ga •.
1983l-_Jserviceof obJection on the Internal Revenue Service and
not the Attorney General required reversal of bankruptcy judge's
order).



r

~ ..

bankruptcy court should require appellant to file an answer

pursuant J:.o Bankruptcy Rule 9014 so that it may consider

appellant's arguments.·.

Accordingly, the bankruptcy court's order issued July 10,

1986, is VACATED. This action is REMANDED to the bankruptcy

court for appropriat~ .action. Appellee shall serve his

objections to appellant's proof of claim on the United States

Attorney for the Northern District of Georgia and the Attorney

General of the United States, pursuant to Bankruptcy Rule

of DECEMBER, 1986.

! / ' /' ,.,~ .

. li~[,(j.l~· eli Ij,~.
ICHARD C. PREE~~N'

UNITED STATES DISTRICT JUDGE

7004(b)(4), as directed by the bankruptcy court •.
SO ORDERED, this 1l tt.., day

\

(

TOTEM BROADCASTING
BANKRUPTCY

PAGE 62



Court Decisions-Cited 87-1 U!iTC
1/1 /I' H,] llI"m'/1

87,147 , i

1 rntlef Iht· ll.,,\kru~lln· Kult'.... a mollun fur rr"un~IIJrra. t"~tal(' m:lY ht" hhlU~hl f"t~. Jn~' I':trt~· In ,"l('n'~1 B..mkr k
\14In uf ;\n llrdn ;t1lll\\I~~':' ~.r dl"all''"lnl a I !aIm at(~lIn...1 Ihl JO~

[~9142) In re Richard J. Morrell. Debtor,

U.S Dlmiu Court, :-':0. Dist. Calif.; C-86-3601 CAL. 11/(,/8(,

. ~ ..'

", 4

~9142
TOTEM BROADCASTING
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I.:I.ol·f;IIlh dd"r,'" r" '.\I!lful faliurr' t" f,k tax
/I'llIrn, Th,· (', ',r,: ,···..,·:.1, Ihal ':01' h "f I h,·,,,
ilhlrw Ilun, \\;... rr-.'-'.dr.l If, lht' "\'Idtnr ,: rai,,("d
al Irtal :11111 ill·r u .."'! "I",\T H,/hrl:'" '.•,nll'n·
liun ... with rc,pf:f.t III :hl In"lruflil,r;" arf; merit
Il'''.

Ar:FIR~tED

I

On Fehruarx' 2. IOR-t. tht' ("rediICl'" Commit·
Ie,' filr,.1 Uhll'l:lllln- 10 Claim Nos (1:;1, (,:;2 and
!l79. Tho,,' Uh.Il'fllUns \\'I're scnTd upon I hl'
J)l(enllr oi Intl'rnal Re\'('nue Sl'n'lI'c, -150
(;"Idl'n Gatl' :hrntll'. San Franri,m, California

On April 15, 1981. Rirhard ]. Morrell filed a
petition for banku:ptry under Chapter 11 of the
Bankruptry Codr Four claims were filed by the
Jntl'rnal Rl'nnul' 5('n'ice on bchalf of'the
l'nilcd Slates, Claim :"0. tm filed on November
Ii, 1981 in thr amount of $30,346.75, Claim
'\0 (/51 filrd on Feburarv 17. 1982, in the
-,mounl of $16.7(,2 ~7, Claim No. 652 filed on
Fehruarx·li. l'.lEl.!. in the amount of $68,298.41,
.tnd Claim Xo. 1i70 iill'd on November 24, 1982,
In thl' amount uf S;O.EI-tI J>R.

LEGGE. District Judge: This mauer came
hl'fore the court on appeal by the Vniled Slales
oi America from the Bankruptcy Judge's Order
ui April 23, 1986 The oral argumenl was heard
on September 26. 1986, and lhe courl considered
the record, the anwmenlS of counsel, and lhe
applirable authorities,

-'-~87 Standard Fed~ral Tax R~porl&

[Code Sec, 6871 )

Tax claims-bankruptcy: Claims for income. estate, and gift taxes in bankruptcy and
receivership proceedings: Bankruptcy or receivership: Creditors' objections to claims,-In
reversing a bankruptcy judge's order. the district cou" ruled that a Creditor's Committee
failed to properly serve its objections to claims filed by the IRS on behalf of the United
States against the estate of an individual for taxes due and that the United States was not
given proper notice of the hearing on the objections to its claims. The district court found
that proper service of the objections to the IRS claims required service by first class mail
postage prepaid upon the United States Attorney for the Northern District of California and
the Attorney General of the United States at Washington. D,C. The court stated that the
IRS has no capacity to sue or be sued. and the real party in interest was the United States.
Thus. the Creditors' Committee failed to serve its objections upon the proper party when it
served its objections upon the Director of the Internal Revenue Service in San Francisco,
California, Back reference: 11 5641.01.

Lynn Anderson Koller, Koller & Maconaghy, 2354 Powell St., Emer~'\'ille, Calif. 9-t608. Dennis
Davis, 44 ~Ionll~omery St., San Francisco, Calif. 941~, Edward Walsh. 1225 Post St., San
Francisco, Calif 9,U~, for deblor. David L. Denier, Assislant L'nited States Attorne\', San
Francisco, Calif. ior e,s. -

ORDER 94102. Copies of the objections were not mailed
to the [ ntted States ,\ttorne\' for the Xorthern
D,slricl of Caliiornia or to the ,\ttorney General
of lhe United States a.t Washington, D.C.

The Credilors' Committee's objections were
noticed for hearing on Februar\' 28. 1984 al 2:00
P.~1. and heard o'n lhat dale. '~o one appeared
on behalf of lhe L'nited States al the hearing.
[nopposed, the Crednori Committee's objec
tions were sustained and Claim Xos. 631. 652
and 6i9 were disallowed b\' an order enlered
Apri I 9, 1984. .

'[pon disco\'erinlt the default, the l'niled
Slales, throulth it>' attorne\" Assistant l"nited
Slales Allornev Da\'id L.' Denier, conlarted
Lvnn Koller, a'ltorne\, ior the Crl'ditors' Com
mittee. Refusing 10' stipulate 10 \'arate the
default. lhe Committ~e filed Creuitors' Commil.
tee's Further Obiewllns to Claims Xo>. II.' 1,652
anu 6i9 on Februar\' 16, 198f>1 Thl' Crt'Jiturs'
Committee stated tl;" ha>~s for di>allo\\101t the
claim,,: (II that Iht' di>allollann' oi Ihl' thr('1'
claim> ~huuld he aiilrmed herau'l' oi Ihl' iailurt,
Clf the linitl'd SI.Itt'> 10 oppose the IIh!eflions
fiil'd 1'1\' Ihe Crt'dllllr; Commllll'c un Fd'ruar,'
2, I<)~~, and 12\ th.lr thl' rlaims art' amt'ndm"nl',

Fin;,fly, Ilr,hp.: "mlf'ntl, Ih;'1 lhrrl' jun'
"I'lnll'l,;.." I,r'·'·.·:" tally "la, ,·d mal Ins I.. t"r;·
IIII' Jury th:01 w' :': n,,1 r:,i,,·" hy c·\·"It'IIiT or
a,,:U1nl'nl Th" I:,·~rllll",n' ,Ialc,d n"''':''I'\Tly
rhal wal.:' , .. rt If,fl,ml', th;ll Ihc' amllllni IIf I:.""
;'flu"lIy du': '10 1(' '1m" nced n,,1 Ill' "rlln'll; ;11111

thai uisal.:rl'cm':r: with lhl' I:IX law IIr a Iwlld
rhal thc lax I...... I' unfllnstiluli"nal is n,,1 a

louse, Inc,

cuntact ca rd was
··s Bohrer had

Ina!. and rQuld
.lnJe ahoul it. If
.,~ to Ihe fontrl"
,alIOn 11 helped
"nn het\\l'cn hi,
lied hI' \'an Dr
,allon 'of \'an Dt'
'n oi l he record
',ei lilrer! trsl,·
: Ion IIi I he rRS
,hiITI,on, Bohrn
1\ thJI the tell"
',1/(' Thn('IIJ'
Huhrn', f,hng ul
~I" "lIh'Llntl.ll

flUl i lit, ft't urn ..
;,1 <il'arh' nlal>·
(1:1 thl .. n'Ct~rll

n "I till' ronl;lt"t
" dt'llht'rJllon'

law l'nforrement
"l'd In O:IIC'. W(·
.,:1 l;,d ,n O,/{t'.
,n oi Ihe con tan
T11,Slon under the
nlll a\'adahle 10

late puq.loses oi
party maintain

{,,(imem. 31R t's.
! F.2u at 965·6i.
lined as pari oi
RS contacl card
nlainru, at least
05ecuung Bohrer
Jeral income tax

a record via a
illfulne5s raIses

" conironta·
it Congress

'" .. language of
Ittee's Note, 56
es, 360 F.2d at
the admission oi
ua t ion "dri pping
·nt." Smith. 521

\'. P,l{mer. 129
rd. 318 LIS 109

nlI'III\T" IIf a 1.:"\',
1.1\\ ('nfon "ItWfll

, thai Ill<' n''''''''
In"",hl,' :u:alO'I

,I' h,'a,,;,,' ,·.\ITI"
.". -t I \\'einsll'in
lIn ',' EI'ie/cner
'I ,]<)R-tl: ill.
"l.In!; O;/{," flln,



U.S, Tax Cases
I" (I' I<) ,\("m'/I

81,148

amounlln' \1, I hf pr"'l'nI ml'l1l "f Ill'W daim'
whir h ,hlllJ.'! fIl,l h., ,,1111\\1'" afll'[ Ihf fbim h"r
dalt

Rankru,.:ry JudI:I' \\'"H., 'U'\;lined lh.· di'al·
l"\\anfl' (I: Claim, N", 1>.:;1, (,~2 and (,7')
hl'cau,t vi the failure "f thl' l'nlll'li Siale, 10
loppo,e the ohJerllon' at Ihl' Fehruary 2R, 1984
hearing l Judee WuHe r\'jerll'd Ihe Unilnl
Slale,' areumtnl thaI lh., "o)ertlon, had Iv ht
,crwd UI"'~ tht Cnil ...1Slale, A\lurney for Iht
~orthern DI<Mlrt vf California and lhe Allor,
ncv General of lhc Cniled Siale, Thc lIniled
SlalC, " nl)\\ apIJtaling Ihi, rultn~

II

Thc ruhne vf lhc Bankruplcy Judgc should he
reversed herau<,c Ihe Credllurs' CommillCl'
failed to properly serve ils objeclions 10 Claim
~os 6~ 1. 652 and 679 upon the Uniled States
and becau;e Ihe United Stales was nvt given
proper nOllce of Ihe hearing on the Creditors'
Commillee' s objections 10 its claims.

Rules 9014 and 7004\ b)(4) require and pro
vide Ihal in addition to Ihe methods of service
aUlhorized by Fed. R Civ. P. 4Id), service may
be made wllhin Ihe Uniled States by first class
mail posla~e prepaid 3:

l'pon the l'nited Stales, by mailing a copy
of the ;ummons and complaint 10 the Uniled
Siaies A\lornev for Ihe district in which the
anion is brought and also the Attornev Gen,
eral of the Cniled Slales at Washington, Dis
Inet oi Columbia, and in any aClion attacking
lhe \·alidit\, of an order of an officer or an
agency oi the Cnited States not made a party,
by also maihng a copy of the summons and
complaint to such officer or agency.

Thus, proper ,en-ice of the obiections 10 Ihe .
IRS claim; required ser\'ice hy first class mail'
postage prepaid upon Ihe Cnited Slates Allor,
ne\' for lhe ~orthern D,SlflCl of California and
th~' ,\llo~ne\' General of the COited Siales of
\\'ashinelun: DC

It i, ckar irom the claims Ihat the Cniled
Slale<; i- the actual claimant. althuugh they
were iiled by an a~ent oi the Internal Re\'Cnur
Sen'iet, Prooi of Claim No. (m. alum:; \\ith the
amendm~nt; thnclo (Claims Nus. 651 and (52).
\\erc "coed hI· Paul J Krug, Chief, Sptical

! Jud~( Wl,hr dId nut JdtJrrv. (hi' ,('(ontI hJ)I.\ ....('1 lurth
h\ Iht' r~c'~!ltt\I~' CummllllT f',r Ih, ...dlu\O\lnJ:; ttw l'nlll't1
SIJlt'< r'.l::"!1 ..

} Fed K Cl\ I' -lldH.;1 l'ftl\"uk ... that "l'(VUl' ... 11.111 hi'
m:lJt' Uf"'n ..In Jilcmy of th,' t:ntlnl ~LIII'''' "h~' "'n\"lnll{ thl'

l'nHI",1 ',,\:n _"L! h~- "'rllllnL:.J illjl\ u! tilt" ..ummlll\" ,llld

fnmplJlr~1 1-0\ !rL:l .. lnl'd or (nttllt'd m;l1l lu 'ioU II
;'U,I'nn h'd" t'j\ 1·~jdH·lf I'ru\ld,,, th.H :-.t'r\lt,· ... full
111· mJlk L.~,\lll iht lnllnl "'-ILlln h~' dt"ll\n,n~ a (ttl'~ tlltht,

..ummun· .I:ld .,1 lhl" lornpLllnt to Iht, l'nllnl ~tJII'''' ;\lhlr

~ 9142

1'f1"l'durr. "Ia:: '-lul'ph'mtntal Claim :,\" (,7f»
14'''' 'lL:ncd h\' \llrhaf:l T Er'I, :\rllOL: Chid.
Sl'trial P~II({"I'_,,·, "'Iafr. \I"th r,ii,r,~I. wen'
age'n" oj lhl I)':r.;"! menl l,f Trt~,ury. Inl.:rnal
Kevcnue ~tr\l'c. ·~~th"nzt(J tu mak,: thi, pm,f
uf claim (I,r rt'j'JC,1 fur I'aymtntl on hchalf of
the lInllt:d Sl~te, . All vf the claim jrJrmS 'hOlI
that thc'lrlJund. il,r [or '(ruund (,i] liahilit)l i.
for taxe, due ur.dc~ Ihe internal rt\'tnue laws uf
the united Statt.,."

It is \\ell established principle that the Inter·
nal Revenue Sen Ice has no capacily to sue or he
sueo, and that the real part\' in interesl in cases
such as thiS I, the Cnited States Blackmar ,.
Guerre, 3--12 L'S 512.31--1 (19521 In rt: Simm.,.
33 Bankr 192. i93 1~.D. Ga. 1983 •. Sec ai-v,
Du/{an \'. RanI.:. 372 l.S. 6CB. 62(j 11%31; L1[
son \'. Domesuc &. Fore;~n Corp., 337 l'S 682.
7(}t (19--191; Land \'. Dollar, 330 C.S 731. 738
1I9--1i/. Thus, the Credilors' Commillee iailed to
serve its objecllon; 10 Claim :'\0; 651. 652 and
679 upon the p;oper party.

The requireme~:0: sen'ice upon tr.e ,-\tlorney
General and tne l-r,ited States Attornev is nOI a
lechnical exercise or a nuisance to be'iniliCled
upon the private bar in bankruptcy Iiti~allon.

Pursuant 1028 l'.Se § § 515. 516 a~d 519. the
Cnited States Del-':lrtment of JU;I!Cl' :- charged
with supervision of all litigation 1;] which the
government is a party. By Ruil' ll'~. Fed. R
Ci\'. P. --I,dlf--\" and b\' statute ,e e .. 28 eSc.
§241OIbJl. the Hatutory polic~' has been
assisted by re~t:lr:;]g that orie:~al ;~n'ice of
proceS5 be mace :.:;Jon appropriate oiilcials of
the Departmer.: Wilh tl:e prl)r::~;g:l::Qn of the
Bankruptcy Ru:es, the sen-ice requirement 1\ a;
made clearly :l~pl.calbe in bankruptcy litlga
lion.

III

Since the Credltors- Comminee failed 10 prop
erl\' sen·~ Ir.e l-r-;ttd Stalts Aaor"t\· and Ihe
.-\tlorne\' Gener:ll. lhe Bankruptc\' Jud~e·,. April
23. 1986 order must he reversed ..lOti Cb,ms
~os. 6~1. 052 ami 679 musl be cur.'ldered on
their merits.

IT I~ ORDERED Ihal the .\pril 23. 1986
urder i, re\'tr,ed, and Claims ~o; tl~ I. 6~2 and
679 an' remanded 10 the BankruplCy Court.

nt'\ fur t~r \~;~t~,..-: In \\hlrh lhr 3rtltlr I, r.rllllllhl {If {fl ;in

.-\ .... I .. t.\m lnlll ,: ~:.ltl:- ..\uurnt'y tlr Iln:I,ll \ mpl\.l\tT t!f-"I":

O.J(l'I! 1I\ l~(, t".ltd 'l.lt\'...\tll1rnn ,1;',1 t.~ ",'lldlrll.: ,I

t 0l'~ ~JI tht'" ~Um:r.llr,,, ,m(t \ll Ihl' l-omv:.lInl 1>\ rn:-l"tt"rnl IIr

tt'rldll'\J mad Il' tht' .\(lVfnt'y (j\'ntr.ll v~ thl' lnllt'd S1.Jtt'"

Jot W,t~htn(IUn, L>l'l mt III flllumhlJ l.:ult' I-l~ J.~l h I

mlldl{lt'~ Fnl F:. \1\ l' ~t,h h\' Juth\Hllln~ ""n-ll r' III

iJnM.l'''~ !-l\ Ilf~l II.J~" nual ~~I.. LIl(1 prt'l',l:d H.lnl.:r k
7CU·llhl -\\1\ l"lr\ ('umnlll1l'(' ~\Ill'

'1987. Commerce Clearing House, Inc.
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CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that service of the foregoing UNITED

STATES' MEMORANDUM OF PO~TSAND AUTHORITIES IN SUPPORT OF MOTION

TO DI 5MI 55 has thi s J'l day of January 1989 been made on

opposing counsel by mailing a copy thereof addressed to:

William D. Artus, Esquire
629 L. Street, Suite 101
Anchorage, AK 99501

TOTEM BROADCASTING

BANKRUPTCY 8954758/2-C
PAGE 65



ciday
January 20, 1989

PROCEEDING MEMORANDUM FOR STATUS CONFERENCE

CASE NUMBER, NAME, and CHAPTER
TYPE OF PROCEEDING and COUNSEL

FILl::1;
~A
--~ 20 1988

8~S. I3A,A/.'(~~~FYk
~~.P"f'CyeQ"

fJe.oflltt C. OwAJ
• /F>r'f _.

3-85-00199-003 (3-85-00199), TOTEM BROADCASTING CORPORATION,
Debtor, BENNIE LEONARD, Trustee v. RONALD BRADLEY, INTERNAL
REVENUE SERVICE, AND MIKAEL PARKER.

9:00 a.m.

Status Conference. William Artus for the Plaintiff:
Roger Beaty for Ronald Bradley; John Pal!'Jeer for Mikael .
Parker. ~

Adjourned to:~ iJlI'i:Iu 1989 at J,' 30p .m. for: N-e,~ thv
, m~~

APPEARANCES: ~~I~8A~1 ~
JI~ ;;~(J- [-'d:) (~

LOG: TAPE NO.- I LOG NO.- 3-:3'g8'" ~~~)
NOTES AND/OR ORDERS OF BANKRUPTCY JUDGE: av~

Trial set for: _______, 1987 (Amt. time reserved _

2- witness lists to be exchanged by:----------------
3- Discovery to be completed by: __

4- Exhibits exchanged 10 days before trial, and complete sets for all
opposing counsel, the court, plus the originals shall be available for
use. See, LBR 9.

5- The items agreed upon as uncontested in the Status Conference Report
are established by stipulation and proof need not be submitted on these
items.

6- Trial briefs shall be submitted 5 business days before the trial date.

7- Counsel shall notify the court promptly if a settlement is reached so
the calendar date can be used for other matters. All settlements which
need to be noticed out pursuant to BR 2002 should be notice before
sUbmitting a final order.

K
TOTEM BROADCASTING
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UNITED STATES BANRRUPrCY COURT FOR THE DISTRICT OF ALASKA

In re Case No. 3X-85-00199

TOTEM BROADCASTING, INC.,
Chapter 7

Debtor(s) .

BENNIE LEONARD, TRUSTEE,

Plaintiff(s),

vs.

RONALD K. BRADLEY, INTERNAL
REVENUE SERVICE, and MICHAEL
PARKER,

Defendant(s).

To: William D. Artus, Esq.
ARTUS, CHOQUETTE,

WILLIAMS & ALLMARAS
629 "L" Street, Suite 101
Anchorage, AK 99501

Robert Crowther, Esq.
Internal Revenue Service
P.O. Box 10-1500
Anchorage, AK 99501

Essenburg & Staton
4040 Sea-first
Fifth Ave. Plaza

seattle, WA 98104

Mike Parker & Associates
4041 Ruston Way, Suite 2B
Tacoma, WA 98402

NOTICE OF ST~US CONFERENCE
-PAGE 1

Adv. Case No. 3-85-00199-003

AMENDED NOTICE OF STATUS
CONFERENCE SUPERCEDES NOTICE
DATED DECEMBER 19, 1988)

Roger Beaty, Esq.
BEATY & ROBINS
1400 W. BENSON, SUITE 1
Anchorage, AK 99503

Internal Revenue Service
Attn: Bill Waight

Mail stop 216, P.O. Box 12649
Seattle, WA 98111

William Pace, Esq.
Yerbich & Pace
329 "F" Street, suite 210
Anchorage, AK 99501

TOTEM BROADCASTING
BANKRUPTCY
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PLEASE TAKE NOTICE that a status conference will be held

in this case before the Honorable C. E. Luckey in the Bankruptcy

Court, Old Federal Building, 605 West 4th Avenue, room to be

announced, Anchorage, Alaska, on Friday, January 20, 1989, at 9:00

A.M.

DATED: December 21,

A copy of this notice was mailed
on December 4J , 1988, to the
abov isted parties.

1-130

NOTICE OF STATUS CONFERENCE
PAGE 2 -
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UNITED STATES BANl(RUPrCY COURT FOR THE DISTRICT OF ALASKA.

In re Case No. 3X-85-00l99

TOTEM BROADCASTING, INC.,
Chapter 7

Debtor(s).

BENNIE LEONARD, TRUSTEE,

Plaintiff(s),

vs.

RONALD K. BRADLEY, INTERNAL
REVENUE SERVICE, and MICHAEL
PARKER,

Defendant(s).

To: William D. Artus, Esq.
ARTUS, CHOQUETTE,

WILLIAMS & ALLMARAS
629 "1" Street, Suite 101
Anchorage, AK 99501

Robert Crowther, Esq.
Internal Revenue Service
P.O. Box 10-1500
Anchorage, AK 99501

Essenburg & Staton
4040 Sea-first
Fifth Ave. Plaza

Seattle, WA 98104

Mike Parker & Associates
4041 Ruston Way, suite 2B
Tacoma, WA 98402

NOTICE OF STATUS CONFERENCE
PAGE 1

Adv. Case No. 3-85-00199-003

NOTICE OF STATUS CONFERENCE

Roger Beaty, Esq.
BEATY & ROBINS
1400 W. BENSON, SUITE 1
Anchorage, AK 99503

Internal Revenue Service
Attn: Bill Waight

Mail stop 216, P.O. Box 12649
Seattle, WA 98111

William Pace, Esq.
Yerbich & Pace
329 "F" Street, suite 210
Anchorage, AK 99501

TOTEM BROADCASTING
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PLEASE TAKE NOTICE that a status conference will be held

in this case before the Honorable C. E. Luckey in the Bankruptcy

Court, Old Federal Building, 605 West 4th Avenue, room to be

announced, Anchorage, Alaska, on Friday, January 20, 1989, at 9:30

A.M.

DATED: December 19, 1988. \

A copy of this notice was mailed
on December /7', 1988, to the
above~isted parties.

~-~_IJ' ~tlt·
i~r- I {Lf!L~« /~<!4r
C ./--

1-130

c c : Calendar V
Judge Y

NOTICE OF STATUS CONFERENCE
PAGE 2
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ru...cu

DEC 141988

Rogert H. Beaty
Beaty, Draeger & Troll
1400 W. Benson Blvd. #1
Anchorage, AK 99503

NOTICE OF
STATUS CONFERENCE

Adversary No. 3-85-00199-003

Case No.

Defendant(s).

Plaintiff(s),

Debtor(s).

BENNIE LEONARD, Trustee,

RONALD K. BRADLEY, INTERNAL
REVENUE SERVICE and MIKAEL
PARKER,

v.

TOTEM BROADCASTING CORP.

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

3-85-00199 )
)
)
)
)

--------------)
)
)
)
)
)
)
)
)
)
)
)
)

=---:-=0-:-::-.---=---::---:------)
To: William D. Artus

Attorney for Plaintiff
629 L st., suite 101
Anchorage, AK 99501

In re:

Internal Revenue Service
P. O. Box 12649
Seattle, WA 98111
Attn: Bill Waight
Mail stop 216

Mikael Parker
C/O John G. Young
Essenburg & Staton
4040 Seafirst
Fifth Avenue Plaza

800 5th Avenue
Seattle, WA 98104

PLEASE TAKE NOTICE that a status conference will be held in
this case before the Honorable C. E. Luckey in the Bankruptcy
Court, Old Federal Building, 605 W. 4th Avenue, Room to be
announced, Anchorage, Alaska, on Friday, January 20, 1989, at
9:00 a.m.

December 13, 1988

----~~~------
DATED:

A copy of this notice
mailed on the date shown
below to the parties
listed above.

. G.VY\ Gv;v
Deputy Clerk
cc: Calendar ~

J~ -I~-"S~ Judga. v

TOTEM BROADCASTING
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f\l£D& TROLL, P.C.
Blvd., Suite #1

99503

SEP 2 1 1988
CLERK :t

IN THE UNITED STATES BANKRUPTcay"C&~~NKR - -~
Deputy Clerk

FOR THE DISTRICT OF ALASKA

Roger H. Beaty
BEATY, DRAEGER
1400 W. Benson
Anchorage, AK
(907) 276-2722

In re: )
)

TOTEM BROADCASTING CORPORATION,)
)

Debtor. ) Bankruptcy No. 3-85-00199
)
)

BENNIE LEONARD, Trustee, )
)

Plaintiff, ) Adversary No. 3-85-00199-003
)

vs. )
)

RONALD K. BRADLEY, INTERNAL )
REVENUE SERVICE and MICHEAL )
PARKER, )

)
Defendants. )

)

ANSWER

COMES NOW Ronald K. Bradley, by and through counsel

and answers Plaintiff's Complaint as follows:

1. Defendant Bradley admits the allegations contained in

Paragraph 1 of Plaintiff's Complaint.

allegations to be true: however, has no di rect knowledge on

which to assert an opinion as to the allegations contained in

2. Defendant Bradley admits that he has served an

Defendant Bradley believes the remainder of the

execution on the final accounting of $45,000 due to Micheal

Parker.

Paragraph 2.

i\L:lIUL:lkh
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

In re:

TOTEK BROADCAST INC CORPORATION.
Debtor (lBl , *

BENNIE LEONARD. Trustee.

PlaintiffXxk,

' .. .;"':
'1' J

v.
RONALD K. BRADLEY. INTERNAL REVENUE Adversary No._~:..??_:.Q01J.2-:..Q.9J.. _

SERVICE and t-:IKAEL PARKER. Main Case No. 3-85-00199
Defendant(s). ----------------------

SUMMONS AND NOTICE OF PRE-TRIAL CONFERENCE

To the above named defendantXxx; INTERNAL REVENUE SERVICE

(Seal of the U. s. BL~~~y Court)
Date of Issuance: ~-- -- --------

. . Your are hereby summoned and required to serve upon
';.oJ1.111.am D. Artus , plaintiff's attorney (or if plaintiff is not represented
by counsel, upon plaintiff), whose address is 629 L Street, Suite 101

Anchorage. Alaska 99501
either a motion or an answer to the complaint which is now served upon you. If
you elect to respond first by motion, as you may pursuant to Bankruptcy Rule
7012, that rule governs the time within which your answer must be served.
Otherwise, you are required to serve your answer upon plaintiff's attorney (or
upon plaintiff, if plaintiff is not represented by counsel) within thirty (30)
days of the date of issuance of this summons by the clerk except that the United
States or an office or agency thereof shall serve an answer to the complaint
Within thirty-five (35) days after the date of issuance of the summons.

(If this summons and complaint is served in a foreign country) Service
of your answer must be made by the following date prescribed by the court:

The motion or answer served by you must be filed with this court not
later than the second business day after service. IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS SUMMONS, JUDGMENT BY DEFAULT WILL BE TAKEN AGAINST YOU FOR
THE RELIEF DEMANDED BY THE COMPLAINT.

You are further notified that Local Bankruptcy Rule 42 requires that
you must i~dicate in your motion or answer, whichever is first filed, whether
you consent to the authority of the Bankruptcy Court to hear and determine this
matter pursuant to the provisions of 28 U.S.C. §157.

YOU ARE HEREBY NOTIFIED THAT A PRE-TRIAL CONFERENCE WITH RESPECT TO
THIS COMPLAINT HAS BEEN SET AT THE FOLLOWING TIME AND PLACE:

:;:~~~~I::~~::::------------uelu'~ trf:f!e-
*rnclude all names used by debtor within last six years.

SUMMONS, Local Forms, 5-85
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

In re:

TOTEM BROADCASTING CORPORATION,
Debtor 0Illt , *

BENNIE LEONARD, Trustee,
Plaintif~K){,.

v.
RONALD K. BRADLEY, INTERNAL REVENUE
SERVICE and }~IKAEL PARKER,

Defendant(s).

Adversary No. __1:_~~:00_~~9-9_~~ _
Main Case No. 3-85-00199----------------------

(Seal of the U. s. Ba!lK.~qp~ Court)
Date of Issuance: y~~l~lJ _

SUMMONS AND NOTICE OF PRE-TRIAL CONFERENCE

To the above named defendantixk: MlKAEL PARKER
.. . Your are hereby summoned and required to serve upon
~hll~am u. Artus , plaintiff's attorney (or if plaintiff is not represented
by counsel, upon plaintiff), whose address is 629 L Street Suite 101,
Anchorage, Alaska 99501
either a motion or an answer to the complaint which is now served upon you. If
you elect to respond first by motion, as you may pursuant to Bankruptcy Rule
7012, that rule governs the time within which your answer must be served.
Otherwise, you are required to serve your answer upon plaintiff's attorney (or
upon plaintiff, if plaintiff is not represented by counsel) within thirty (30)
days of the date of issuance of this summons by the clerk except that the United
States or an office or agency thereof shall serve an answer to the complaint
within thirty-five (35) days after the date of issuance of the summons.

(If this summons and complaint is served in a foreign country) Service
of your answer must be made by the following date prescribed by the court:

The motion or answer served by you must be filed with this court not
later than the second business day after service. IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS SUMMONS, JUDGMENT BY DEFAULT WILL BE TAKEN AGAINST YOU FOR
THE RELIEF DEMANDED BY THE COMPLAINT.

You are further notified that Local Bankruptcy Rule 42 requires that
you must indicate in your motion or answer, whichever is first filed, whether
you consent to the authority of the Bankruptcy Court to hear and determine this
matter pursuant to the provisions of 28 U.S.C. §157.

YOU ARE HEREBY NOTIFIED THAT A PRE-TRIAL CONFERENCE WITH RESPECT TO
THIS COMPLAINT HAS BEEN SET AT THE FOLLOWING TIME AND PLACE:

U. S Banrr~~~~ Court

bY,~~~~__----------------

*Include all names used by debtor within last six years.

SUMMONS, Local Forms, 5-85
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

In re:

TOTEM BROADCASTING CORPORATION,
Debtor~ ,*

BENNIE LEONARD, Trustee,

Plaintiff(~:J,

v.

RONALD K. BRADLEY, INTERNAL REVENUE
SERVICE and HIKAEL PARKER(

Defendant(s).

Adversary No. __1~_~~:OO_~~~=~_Ql _
Main Case No. 3-95-00199

(Seal of the U. S. B'?9kr~p~~y Court)
Date o~ Issuance: jL_31~I _

SUMMONS AND NOTICE OF PRE-TRIAL CONFERENCE

To the above named defendantx!jc~ RONALD K. BRADLEY

Your are hereby summoned and required to serve upon
Nilliam p. Artus ' plaintiff's attorney (or if plaintiff is not represented
by counse , upon plaintiff), whose address is 629 L Street, Suite 101 .
Anchorage, Alaska 99501
either a motion or an answer to the complaint which is now served upbn you. If
you elect to respond first by motion, as you may pursuant to Bankruptcy Rule
7012, that rule governs the time within which your answer must be served.
Otherwise, you are required to serve your answer upon plaintiff's attorney (or
upon plaintiff, if plaintiff is not represented by counsel) within thirty (30)
days of the date of issuance of this summons by the clerk except that the United
S~ates or an office or agency thereof shall serve an answer to the complaint
w~thin thirty-five (35) days after the date of issuance of the summons.

(If this summons and complaint is served in a foreign country) Service
of your answer must be made by the following date prescribed by the court:

The motion or answer served by you must be filed with this court not
later than the second business day after service. IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS SUMMONS, JUDGMENT BY DEFAULT WILL BE TAKEN AGAINST YOU FOR
THE RELIEF DEMANDED BY THE COMPLAINT.

You are further notified that Local Bankruptcy Rule 42 requires that
you must indicate in your motion or answer, whichever is first filed, whether
you consent to the authority of the Bankruptcy Court to hear and determine this
matter pursuant to the provisions of 28 U.S.C. §157.

YOU ARE HEREBY NOTIFIED THAT A PRE-TRIAL CONFERENCE WITH RESPECT TO
THIS COMPLAINT HAS BEEN SET AT THE FOLLOWING TIME AND PLACE:

~~:~~~~:c!~:::: _
Jepi/f-~/P--

*In~lude all na~es used by debtor within last six years.

SUMMONS, L08dl Forns. 5-85
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